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The company is the important market body in the modern society. The 
basis of the establishment and operation of the company are the independent 
property and the legal personality, but the independent property and legal 
personality rely on the full and stable capital. So, the soul and blood of the 
company is the capital. Whether the system of statutory capital or authorized 
capital is not denying the requirements of the requirement of the full capital. 
The capital plays an important role in the various stage of setting up a 
company, and constitute the basics of the division of the rights and obligations 
of corporate governance. The new company law set up civil liability by the 
shareholder’s defect contributions. the shareholder shall bear civil liability, or 
administrative liability according to the circumstance or the nature of the 
capital contribution. but the time of the adopting the company law is not so 
long, meantime affected by the historical tradition, so there are relatively large 
detects between the developpest country in the civil liability  of the 
shareholder’s defect contributions. 
This paper focus on the shareholder’s defective capital contributions, 
introducing the definition and the general manifestations of the defective 
capital contribution. focus on the possibility of the defective capital 
contribution, the rights of the shareholder and the responsibility of shareholder. 
this paper uses conceptual analysis and comparative study, not only the 
inspection of foreign legislation but also the feasibility of national law, the 
whole paper is intended to construct a reasonable shareholder’s defect 
contribution system. 
The whole paper is divided into four chapters, the first chapter is the 
basic introduction of the defect capital contributions, define defective capital 
contributions from the subject and object of the shareholder’s defective 
contributions. Introducing the several manifestations, the applicable 















adopted by 2011,the comparison and analysis of the defective capital 
contribution forms are related. 
The second chapter of the shareholders of the several important rights: 
shareholders dividends and distribution of residual property request right, 
stock options and preemptive rights, voting rights were analyzed briefly. 
Putting forward the view about limiting the rights according to the principle of 
overall paid-in system. But also discuss the conditions and time of limiting 
these rights. 
The third chapter introduces the defective capital contribution’s validity 
and recognition. Based on the distinction theory, elaborating how to identify 
whether the equity transfer contract is invalid, changeable or avoidable, valid. 
At the same time, putting forward a view about the elements of the equity of 
bona fide acquisition. 
The fourth chapter elaborated the shareholders to bear civil liability. 
Analyze the civil liability and the principle of imputation. Expounds how to 
have the responsibility to the full paid-in shareholders, the company, the 
creditor. And how to apply the disregarding of corporation personality. 
 





























引  言  ................................................................................. 1 
第一章   瑕疵出资的定义、表现形式及例外  ..................... 2 
第一节   瑕疵出资的定义及表现形式  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 
一、瑕疵出资的定义  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2  
二、瑕疵出资的表现形式  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3  
第二节  我国新《公司法》下的股东出资形式及几种可能出现的瑕
疵出资  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  7 
一、关于新《公司法》下的出资  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  7 
二、关于货币出资  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9  
三、关于实物出资  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9  
四、关于知识产权出资  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9  
五、关于土地使用权出资  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  10  
第三节   瑕疵出资的例外  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  10 
一、合理期间办理了财产权属变更登记  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  10  
二、实物出资之后发生贬值  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  11  
第二章   瑕疵出资股东权利的限制  .................................. 12 
第一节   股东权利受限的条件  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  12 
第二节   股东权利受限的范围  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  13 
一、表决权   . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  13  
二、股东分红权  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  14  
三、剩余财产分配请求权  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  14  
四、优先认股权与优先购买权  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  15  
五、股东资格的灭失  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  15  















第三章   瑕疵股权转让合同效力的认定  ........................... 17 
第一节   区分对待说  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  17 
第二节   效力的认定  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  18 
一、认定为无效的合同  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  18  
二、认定为可变更或者可撤销的合同  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  18  
三、认定为有效的合同  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  19  
第四章   瑕疵出资股东的民事责任  .................................. 22 
第一节  归责的认定及原则  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  22 
一、归责的认定  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  22  
二、归责原则  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  23  
第二节  瑕疵出资的责任内容  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  23 
一、对公司的出资补缴责任  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  23  
二、对其他股东的违约责任  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  24  
三、对公司债权人的责任  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  25  
结语  ................................................................................ 28 

















Preface .............................................................................. 1 
Chapter 1  Defintion of the Shareholder’s Defctive 
Capital Contribution， Manifestation and 
Exception ................................................... 2 
Subchapter 1  Definition of the shareholder’s defective capital 
contribution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 
Sect ion 1  Defini t ion of  the  shareholder’s  defect ive  capi ta l  
contribution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2  
Section 2  Manifestation of the shareholder’s defective capital  
contribution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3  
Subchapter 2  The forms and several possible defective capital 
contribution in the new company law in China . . . . .  7 
Section 1  The capital contribution in the new company law .. . . .  7 
Section 2  About the monetory capital contribution . . . . . . . . . . . . . . . . .  9  
Section 3  About the material  capital contribution . . . . . . . . . . . . . . . . . . .  9  
Section 4  About the intellectual capital contribution . . . . . . . . . . . . . .  9  
Subchapter 3  The exception of the defective capital contribution10 
Section 1  A reasonable period for registration of trasferring 
property . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  10  
Section 2  The devaluation of the material  capital  contribution11  
Chapter 2   Limitation of the Shareholder’s Rights ...... 12 
Subchapter 1  Conditions of the limitation of the shareholder’s 
rights . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  12 
Subchapter 2  Scope of the limitation of the shareholder’s rights13 















Section 2  Right of the shareholder’s dividends . . . . . . . . . . . . . . . . . . . . . .  14  
Section 3  Right of the distr ibution of residual  property . . . . . . . . .  14  
Section 4  The stock options and preemptive rights . . . . . . . . . . . . . . . .  15  
Section 5  The loss of shareholder qualification . . . . . . . . . . . . . . . . . . . . .  15  
Subchapter 3  The time of the limitation of the shareholder’s 
rights . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  16 
Chapter 3  The Validity of the Contract When the 
Sharehoder Transfer the Equity ................ 17 
Subchapter 1  The distinction theory . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  17 
Subchapter 2  The recognition of the validity of the contract . . . . .  18 
Section 1  Invalid contract  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  18  
Section 2  Changeable or avoidable contract  . . . . . . . . . . . . . . . . . . . . . . . . . .  18  
Section 3  Valid contract  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  19  
Chapter 4  The Civil Liability of the Shareholder’s 
Defictive Capital Contribution .................. 22 
Subchapter 1  The principle of imputation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  22 
Section 1  The imputation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  22  
Section 2  The principles . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  23  
Subchapter 2  The content of the liability of defective capital 
contribution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  23 
Section 1  Liabil i ty of  continuing to pay his  port ion to the 
company . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  23  
Sect ion 2  Liabi l i ty  for  the breach of  contract  to  the other  
shareholders . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  24  
Section 3  Liabili ty to the creditor . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  25  



















































































第一章  瑕疵出资的定义、表现形式及例外 
第一节   瑕疵出资的定义及表现形式  
一、瑕疵出资的定义 



















                                                 
①赵旭东．公司法学 [M]．北京：北京高等教育出版社，2006．260．  
②李建伟．公司法学 [M]．北京：中国人民大学出版社，2008．233．  
③刘迎霜．我国公司资本监管制度探讨 [J]．公司法律评论，2007：89． 














Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
